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Senator Howard A. Stephenson proposes the following substitute bill:

LOCAL GOVERNMENT AMENDMENTS

2009 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Stephen E. Sandstrom

Senate Sponsor: Howard A. Stephenson

LONG TITLE

General Description:

This bill modifies provisions relating to impact fees.

Highlighted Provisions:
This bill:

»

>

»

>

»

>

»

enacts a definition of "charter school" in impact fee provisions;

repeals obsolete language relating to impact fees;

clarifies the purposes of an impact fee capital facilities plan;

modifies provisions relating to the written analysis associated with impact fees;
modifies provisions relating to an impact fee enactment;

limits impacts fees that can be imposed on a school district or charter school;

requires local political subdivisions and private entities to ensure that their impact

fees comply with the requirements of this bill, even if the impact fee was earlier

imposed but not paid;

>

requires a local political subdivision or private entity to participate in mediation of

any applicable fee if the state, a school district, or a charter school requests

mediation;

»

narrows a limitation on a county and municipality's ability to impose regulations on

the location of a facility to apply only to certain educational facilities; and
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» makes technical changes.
Monies Appropriated in this Bill:
None
Other Special Clauses:
This bill coordinates with S.B. 84, Impact Fees Revisions, by technically superseding
and merging amendments.
Utah Code Sections Affected:
AMENDS:
10-9a-103, as last amended by Laws of Utah 2008, Chapters 19, 112, 326, and 360
10-9a-305, as last amended by Laws of Utah 2008, Chapter 290
11-36-102, as last amended by Laws of Utah 2008, Chapters 70 and 360
11-36-201, as last amended by Laws of Utah 2008, Chapters 70, 360, and 382
11-36-202, as last amended by Laws of Utah 2008, Chapter 70
17-27a-103, as last amended by Laws of Utah 2008, Chapters 112, 250, 326, and 360
17-27a-305, as last amended by Laws of Utah 2008, Chapter 290
ENACTS:
11-36-401.5, Utah Code Annotated 1953

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 10-9a-103 is amended to read:

10-9a-103. Definitions.

As used in this chapter:

(1) "Affected entity" means a county, municipality, local district, special service
district under Title 17D, Chapter 1, Special Service District Act, school district, interlocal
cooperation entity established under Title 11, Chapter 13, Interlocal Cooperation Act, specified
public utility, a property owner, a property owners association, or the Utah Department of
Transportation, if:

(a) the entity's services or facilities are likely to require expansion or significant
modification because of an intended use of land;

(b) the entity has filed with the municipality a copy of the entity's general or long-range
plan; or
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(c) the entity has filed with the municipality a request for notice during the same
calendar year and before the municipality provides notice to an affected entity in compliance
with a requirement imposed under this chapter.

(2) "Appeal authority" means the person, board, commission, agency, or other body
designated by ordinance to decide an appeal of a decision of a land use application or a
variance.

(3) "Billboard" means a freestanding ground sign located on industrial, commercial, or
residential property if the sign is designed or intended to direct attention to a business, product,
or service that is not sold, offered, or existing on the property where the sign is located.

(4) "Charter school" includes:

(a) an operating charter school;

(b) a charter school applicant that has its application approved by a chartering entity in
accordance with Title 53A, Chapter 1a, Part 5, The Utah Charter Schools Act; and

(c) an entity who is working on behalf of a charter school or approved charter applicant
to develop or construct a charter school building.

(5) "Conditional use" means a land use that, because of its unique characteristics or
potential impact on the municipality, surrounding neighbors, or adjacent land uses, may not be
compatible in some areas or may be compatible only if certain conditions are required that
mitigate or eliminate the detrimental impacts.

(6) "Constitutional taking" means a governmental action that results in a taking of
private property so that compensation to the owner of the property is required by the:

(a) Fifth or Fourteenth Amendment of the Constitution of the United States; or

(b) Utah Constitution Article I, Section 22.

(7) "Culinary water authority" means the department, agency, or public entity with
responsibility to review and approve the feasibility of the culinary water system and sources for
the subject property.

(8) "Development activity" means:

(a) any construction or expansion of a building, structure, or use that creates additional
demand and need for public facilities;

(b) any change in use of a building or structure that creates additional demand and need

for public facilities; or
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88 (c) any change in the use of land that creates additional demand and need for public

89  facilities.

90 (9) (a) "Disability" means a physical or mental impairment that substantially limits one
91  or more of a person's major life activities, including a person having a record of such an

92  impairment or being regarded as having such an impairment.

93 (b) "Disability" does not include current illegal use of, or addiction to, any federally
94  controlled substance, as defined in Section 102 of the Controlled Substances Act, 21 U.S.C.

95  802.

96 (10) "Educational facility":
97 (a) means:
98 (1) a school district's building at which pupils assemble to receive instruction in a

99  program for any combination of grades from preschool through grade 12, including

100  kindergarten and a program for children with disabilities;

101 (ii) a structure or facility:

102 (A) located on the same property as a building described in Subsection (10)(a)(i); and
103 (B) used in support of the use of that building; and

104 iii) a building to provide office and related space to a school district's administrative
105  personnel; and

106 (b) does not include land or a structure, including land or a structure for inventory

107  storage, equipment storage, food processing or preparing, vehicle storage or maintenance, or

108  other use in support of providing instruction to pupils, that is:

109 (i) not located on the same property as a building described in Subsection (10)(a)(i);
110  and

111 (ii) used in support of the purposes of a building described in Subsection (10)(a)(i).
112 [(16)] (11) "Elderly person" means a person who is 60 years old or older, who desires

113 or needs to live with other elderly persons in a group setting, but who is capable of living

114  independently.

115 [(+H] (12) "Fire authority" means the department, agency, or public entity with

116  responsibility to review and approve the feasibility of fire protection and suppression services
117  for the subject property.

118 [(+2)] (13) "Flood plain" means land that:
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(a) 1s within the 100-year flood plain designated by the Federal Emergency
Management Agency; or

(b) has not been studied or designated by the Federal Emergency Management Agency
but presents a likelihood of experiencing chronic flooding or a catastrophic flood event because
the land has characteristics that are similar to those of a 100-year flood plain designated by the
Federal Emergency Management Agency.

[(13)] (14) "General plan" means a document that a municipality adopts that sets forth
general guidelines for proposed future development of the land within the municipality.

[(HH] (15) "Geologic hazard" means:

(a) a surface fault rupture;

(b) shallow groundwater;

(c) liquefaction;

(d) alandslide;

(e) adebris flow;

(f) unstable soil;

(g) arock fall; or

(h) any other geologic condition that presents a risk:

(1) to life;

(i1) of substantial loss of real property; or

(iii) of substantial damage to real property.

[(157] (16) "ldentical plans" means building plans submitted to a municipality that are
substantially identical to building plans that were previously submitted to and reviewed and
approved by the municipality and describe a building that is:

(a) located on land zoned the same as the land on which the building described in the
previously approved plans is located; and

(b) subject to the same geological and meteorological conditions and the same law as
the building described in the previously approved plans.

[(H6)] (17) "Improvement assurance" means a surety bond, letter of credit, cash, or
other security:

(a) to guaranty the proper completion of an improvement;

(b) that is required as a condition precedent to:
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(1) recording a subdivision plat; or

(i1) beginning development activity; and

(c) that is offered to a land use authority to induce the land use authority, before actual
construction of required improvements, to:

(i) consent to the recording of a subdivision plat; or

(i1) issue a permit for development activity.

[(+5H] (18) "Improvement assurance warranty" means a promise that the materials and
workmanship of improvements:

(a) comport with standards that the municipality has officially adopted; and

(b) will not fail in any material respect within a warranty period.

[(18] (19) "Land use application" means an application required by a municipality's
land use ordinance.

[(19)] (20) "Land use authority" means a person, board, commission, agency, or other
body designated by the local legislative body to act upon a land use application.

[€26)] (21) "Land use ordinance" means a planning, zoning, development, or
subdivision ordinance of the municipality, but does not include the general plan.

[(2D] (22) "Land use permit" means a permit issued by a land use authority.

[(22)] (23) "Legislative body" means the municipal council.

[€237] (24) "Local district" means an entity under Title 17B, Limited Purpose Local
Government Entities - Local Districts, and any other governmental or quasi-governmental
entity that is not a county, municipality, school district, or unit of the state.

[€24)] (25) "Lot line adjustment" means the relocation of the property boundary line in
a subdivision between two adjoining lots with the consent of the owners of record.

[€257] (26) "Moderate income housing" means housing occupied or reserved for
occupancy by households with a gross household income equal to or less than 80% of the
median gross income for households of the same size in the county in which the city is located.

[€267] (27) "Nominal fee" means a fee that reasonably reimburses a municipality only
for time spent and expenses incurred in:

(a) verifying that building plans are identical plans; and

(b) reviewing and approving those minor aspects of identical plans that differ from the

previously reviewed and approved building plans.
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[€27] (28) "Noncomplying structure" means a structure that:

(a) legally existed before its current land use designation; and

(b) because of one or more subsequent land use ordinance changes, does not conform
to the setback, height restrictions, or other regulations, excluding those regulations, which
govern the use of land.

[€28)] (29) "Nonconforming use" means a use of land that:

(a) legally existed before its current land use designation;

(b) has been maintained continuously since the time the land use ordinance governing
the land changed; and

(c) because of one or more subsequent land use ordinance changes, does not conform
to the regulations that now govern the use of the land.

[€299] (30) "Official map" means a map drawn by municipal authorities and recorded in
a county recorder's office that:

(a) shows actual and proposed rights-of-way, centerline alignments, and setbacks for
highways and other transportation facilities;

(b) provides a basis for restricting development in designated rights-of-way or between
designated setbacks to allow the government authorities time to purchase or otherwise reserve
the land; and

(c) has been adopted as an element of the municipality's general plan.

[(30)] (31) "Person" means an individual, corporation, partnership, organization,
association, trust, governmental agency, or any other legal entity.

[(3D] (32) "Plan for moderate income housing" means a written document adopted by
a city legislative body that includes:

(a) an estimate of the existing supply of moderate income housing located within the
city;

(b) an estimate of the need for moderate income housing in the city for the next five
years as revised biennially;

(c) asurvey of total residential land use;

(d) an evaluation of how existing land uses and zones affect opportunities for moderate
income housing; and

(e) a description of the city's program to encourage an adequate supply of moderate
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income housing.

[32)] (33) "Plat" means a map or other graphical representation of lands being laid out
and prepared in accordance with Section 10-9a-603, 17-23-17, or 57-8-13.

[337] (34) "Potential geologic hazard area" means an area that:

(a) 1s designated by a Utah Geological Survey map, county geologist map, or other
relevant map or report as needing further study to determine the area's potential for geologic
hazard; or

(b) has not been studied by the Utah Geological Survey or a county geologist but
presents the potential of geologic hazard because the area has characteristics similar to those of
a designated geologic hazard area.

[(3%)] (35) "Public hearing" means a hearing at which members of the public are
provided a reasonable opportunity to comment on the subject of the hearing.

[€35)] (36) "Public meeting" means a meeting that is required to be open to the public
under Title 52, Chapter 4, Open and Public Meetings Act.

[(36)] (37) "Record of survey map" means a map of a survey of land prepared in
accordance with Section 17-23-17.

[(37H] (38) "Receiving zone" means an area of a municipality that the municipality's
land use authority designates as an area in which an owner of land may receive transferrable
development rights.

[(38)] (39) "Residential facility for elderly persons" means a single-family or
multiple-family dwelling unit that meets the requirements of Section 10-9a-516, but does not
include a health care facility as defined by Section 26-21-2.

[(399] (40) "Residential facility for persons with a disability" means a residence:

(a) in which more than one person with a disability resides; and

(b) (1) is licensed or certified by the Department of Human Services under Title 62A,
Chapter 2, Licensure of Programs and Facilities; or

(1) 1s licensed or certified by the Department of Health under Title 26, Chapter 21,
Health Care Facility Licensing and Inspection Act.

[(40)] (41) "Sanitary sewer authority" means the department, agency, or public entity
with responsibility to review and approve the feasibility of sanitary sewer services or onsite

wastewater systems.
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[(4D] (42) "Sending zone" means an area of a municipality that the municipality's land
use authority designates as an area from which an owner of land may transfer transferrable
development rights to an owner of land in a receiving zone.

[t42)] (43) "Specified public utility" means an electrical corporation, gas corporation,
or telephone corporation, as those terms are defined in Section 54-2-1.

[(43)] (44) "Street" means a public right-of-way, including a highway, avenue,
boulevard, parkway, road, lane, walk, alley, viaduct, subway, tunnel, bridge, public easement,
or other way.

[t44] (45) (a) "Subdivision" means any land that is divided, resubdivided or proposed
to be divided into two or more lots, parcels, sites, units, plots, or other division of land for the
purpose, whether immediate or future, for offer, sale, lease, or development either on the
installment plan or upon any and all other plans, terms, and conditions.

(b) "Subdivision" includes:

(i) the division or development of land whether by deed, metes and bounds description,
devise and testacy, map, plat, or other recorded instrument; and

(i1) except as provided in Subsection [t44)] (45)(c), divisions of land for residential and
nonresidential uses, including land used or to be used for commercial, agricultural, and
industrial purposes.

(c) "Subdivision" does not include:

(i) abona fide division or partition of agricultural land for the purpose of joining one of
the resulting separate parcels to a contiguous parcel of unsubdivided agricultural land, if
neither the resulting combined parcel nor the parcel remaining from the division or partition
violates an applicable land use ordinance;

(i) arecorded agreement between owners of adjoining unsubdivided properties
adjusting their mutual boundary if:

(A) no new lot is created; and

(B) the adjustment does not violate applicable land use ordinances;

(iii) arecorded document, executed by the owner of record:

(A) revising the legal description of more than one contiguous unsubdivided parcel of
property into one legal description encompassing all such parcels of property; or

(B) joining a subdivided parcel of property to another parcel of property that has not
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274  been subdivided, if the joinder does not violate applicable land use ordinances; or
275 (iv) arecorded agreement between owners of adjoining subdivided properties adjusting

276  their mutual boundary if:

277 (A) no new dwelling lot or housing unit will result from the adjustment; and
278 (B) the adjustment will not violate any applicable land use ordinance.
279 (d) The joining of a subdivided parcel of property to another parcel of property that has

280  not been subdivided does not constitute a subdivision under this Subsection [t44)] (45) as to
281  the unsubdivided parcel of property or subject the unsubdivided parcel to the municipality's

282  subdivision ordinance.

283 [(45)] (46) "Transferrable development right" means the entitlement to develop land
284  within a sending zone that would vest according to the municipality's existing land use

285  ordinances on the date that a completed land use application is filed seeking the approval of

286  development activity on the land.

287 [t46)] (47) "Unincorporated" means the area outside of the incorporated area of a city
288  or town.

289 [(47)] (48) "Zoning map" means a map, adopted as part of a land use ordinance, that
290  depicts land use zones, overlays, or districts.

291 Section 2. Section 10-9a-305 is amended to read:

292 10-9a-305. Other entities required to conform to municipality's land use

293  ordinances -- Exceptions -- School districts and charter schools.

294 (1) (a) Each county, municipality, school district, charter school, local district, special
295  service district, and political subdivision of the state shall conform to any applicable land use
296  ordinance of any municipality when installing, constructing, operating, or otherwise using any
297  area, land, or building situated within that municipality.

298 (b) In addition to any other remedies provided by law, when a municipality's land use
299  ordinance is violated or about to be violated by another political subdivision, that municipality
300 may institute an injunction, mandamus, abatement, or other appropriate action or proceeding to
301  prevent, enjoin, abate, or remove the improper installation, improvement, or use.

302 (2) (a) Notwithstanding Subsection (1), a public transit district under Title 17B,

303  Chapter 2a, Part 8, Public Transit District Act, is not required to conform to any applicable

304 land use ordinance of a municipality located within the boundaries of a county of the first class

- 10 -
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when constructing a:

(i) rail fixed guideway public transit facility that extends across two or more counties;
or

(i1) structure that serves a rail fixed guideway public transit facility that extends across
two or more counties, including:

(A) platforms;

(B) passenger terminals or stations;

(C) park and ride facilities;

(D) maintenance facilities;

(E) all related utility lines, roadways, and other facilities serving the public transit
facility; or

(F) other auxiliary facilities.

(b) The exemption from municipal land use ordinances under this Subsection (2) does
not extend to any property not necessary for the construction or operation of a rail fixed
guideway public transit facility.

(¢c) A municipality located within the boundaries of a county of the first class may not,
through an agreement under Title 11, Chapter 3, Interlocal Cooperation Act, require a public
transit district under Title 17B, Chapter 2a, Part 8, Public Transit District Act, to obtain
approval from the municipality prior to constructing a:

(i) rail fixed guideway public transit facility that extends across two or more counties;
or

(i1) structure that serves a rail fixed guideway public transit facility that extends across
two or more counties, including:

(A) platforms;

(B) passenger terminals or stations;

(C) park and ride facilities;

(D) maintenance facilities;

(E) all related utility lines, roadways, and other facilities serving the public transit
facility; or

(F) other auxiliary facilities.

(3) (a) Except as provided in Subsection (4), a school district or charter school is

“11 -
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subject to a municipality's land use ordinances.

(b) (i) Notwithstanding Subsection (4), a municipality may:

(A) subject a charter school to standards within each zone pertaining to setback, height,
bulk and massing regulations, off-site parking, curb cut, traffic circulation, and construction
staging; and

(B) impose regulations upon the location of a project that are necessary to avoid
unreasonable risks to health or safety, as provided in Subsection (4)(f).

(i) The standards to which a municipality may subject a charter school under
Subsection (3)(b)(i) shall be objective standards only and may not be subjective.

(iii)) Except as provided in Subsection (8)(d), the only basis upon which a municipality
may deny or withhold approval of a charter school's land use application is the charter school's
failure to comply with a standard imposed under Subsection (3)(b)(i).

(iv) Nothing in Subsection (3)(b)(iii) may be construed to relieve a charter school of an
obligation to comply with a requirement of an applicable building or safety code to which it is
otherwise obligated to comply.

(4) A municipality may not:

(a) impose requirements for landscaping, fencing, aesthetic considerations,
construction methods or materials, additional building inspections, municipal building codes,
building use for educational purposes, or the placement or use of temporary classroom facilities
on school property;

(b) except as otherwise provided in this section, require a school district or charter
school to participate in the cost of any roadway or sidewalk, or a study on the impact of a
school on a roadway or sidewalk, that is not reasonably necessary for the safety of school
children and not located on or contiguous to school property, unless the roadway or sidewalk is
required to connect an otherwise isolated school site to an existing roadway;

(c) require a district or charter school to pay fees not authorized by this section;

(d) provide for inspection of school construction or assess a fee or other charges for
inspection, unless the school district or charter school is unable to provide for inspection by an
inspector, other than the project architect or contractor, who is qualified under criteria
established by the state superintendent;

(e) require a school district or charter school to pay any impact fee for an improvement

-12 -
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project unless the impact fee is imposed as provided in Title 11, Chapter 36, Impact Fees Act;
or

(f) impose regulations upon the location of [aproject] an educational facility except as

necessary to avoid unreasonable risks to health or safety.

(5) Subject to Section 53A-20-108, a school district or charter school shall coordinate
the siting of a new school with the municipality in which the school is to be located, to:

(a) avoid or mitigate existing and potential traffic hazards, including consideration of
the impacts between the new school and future highways; and

(b) maximize school, student, and site safety.

(6) Notwithstanding Subsection (4)(d), a municipality may, at its discretion:

(a) provide a walk-through of school construction at no cost and at a time convenient to
the district or charter school; and

(b) provide recommendations based upon the walk-through.

(7) (a) Notwithstanding Subsection (4)(d), a school district or charter school shall use:

(1) a municipal building inspector;

(i1) (A) for a school district, a school district building inspector from that school
district; or

(B) for a charter school, a school district building inspector from the school district in
which the charter school is located; or

(iii) an independent, certified building inspector who is:

(A) not an employee of the contractor;

(B) approved by:

(I) a municipal building inspector; or

(II) (Aa) for a school district, a school district building inspector from that school
district; or

(Bb) for a charter school, a school district building inspector from the school district in
which the charter school is located; and

(C) licensed to perform the inspection that the inspector is requested to perform.

(b) The approval under Subsection (7)(a)(iii)(B) may not be unreasonably withheld.

(c) If a school district or charter school uses a school district or independent building

inspector under Subsection (7)(a)(ii) or (iii), the school district or charter school shall submit to

-13 -
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the state superintendent of public instruction and municipal building official, on a monthly
basis during construction of the school building, a copy of each inspection certificate regarding
the school building.

(8) (a) A charter school shall be considered a permitted use in all zoning districts
within a municipality.

(b) Each land use application for any approval required for a charter school, including
an application for a building permit, shall be processed on a first priority basis.

(c) Parking requirements for a charter school may not exceed the minimum parking
requirements for schools or other institutional public uses throughout the municipality.

(d) If a municipality has designated zones for a sexually oriented business, or a
business which sells alcohol, a charter school may be prohibited from a location which would
otherwise defeat the purpose for the zone unless the charter school provides a waiver.

(e) 1) A school district or a charter school may seek a certificate authorizing permanent
occupancy of a school building from:

(A) the state superintendent of public instruction, as provided in Subsection
53A-20-104(3), if the school district or charter school used an independent building inspector
for inspection of the school building; or

(B) a municipal official with authority to issue the certificate, if the school district or
charter school used a municipal building inspector for inspection of the school building.

(i1) A school district may issue its own certificate authorizing permanent occupancy of
a school building if it used its own building inspector for inspection of the school building,
subject to the notification requirement of Subsection 53A-20-104(3)(a)(ii).

(ii1) A charter school may seek a certificate authorizing permanent occupancy of a
school building from a school district official with authority to issue the certificate, if the
charter school used a school district building inspector for inspection of the school building.

(iv) A certificate authorizing permanent occupancy issued by the state superintendent
of public instruction under Subsection 53A-20-104(3) or a school district official with authority
to issue the certificate shall be considered to satisfy any municipal requirement for an
inspection or a certificate of occupancy.

Section 3. Section 11-36-102 is amended to read:

11-36-102. Definitions.

-14 -
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429 As used in this chapter:

430 (1) "Building permit fee" means the fees charged to enforce the uniform codes adopted
431  pursuant to Title 58, Chapter 56, Utah Uniform Building Standards Act, that are not greater
432  than the fees indicated in the appendix to the International Building Code.

433 (2) "Capital facilities plan" means the plan required by Section 11-36-201.
434 (3) "Charter school" includes:

435 (a) an operating charter school;

436 (b) an applicant for a charter school whose application has been approved by a

437  chartering entity as provided in Title 53A, Chapter 1a, Part 5. The Utah Charter Schools Act;:
438 and

439 ¢) an entity that is working on behalf of a charter school or approved charter applicant

440  to develop or construct a charter school building.

441 [(3] (4) "Development activity" means any construction or expansion of a building,
442  structure, or use, any change in use of a building or structure, or any changes in the use of land
443  that creates additional demand and need for public facilities.

444 [t4H] (5) "Development approval" means any written authorization from a local

445  political subdivision that authorizes the commencement of development activity.

446 [59] (6) "Enactment” means:

447 (a) a municipal ordinance, for a municipality;

448 (b) a county ordinance, for a county; and

449 (c) a governing board resolution, for a local district, special service district, or private
450  entity.

451 [t67] (7) "Hookup fees" means reasonable fees, not in excess of the approximate

452  average costs to the political subdivision, for services provided for and directly attributable to
453  the connection to utility services, including gas, water, sewer, power, or other municipal,

454  county, local district, or special service district utility services.

455 [tFH] (8) (a) "Impact fee" means a payment of money imposed upon development
456  activity as a condition of development approval.

457 (b) "Impact fee" does not mean a tax, a special assessment, a building permit fee, a
458  hookup fee, a fee for project improvements, or other reasonable permit or application fee.

459 [€8] (9) (a) "Local political subdivision" means a county, a municipality, a local
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district under Title 17B, Limited Purpose Local Government Entities - Local Districts, or a
special service district under Title 17D, Chapter 1, Special Service District Act.

(b) "Local political subdivision" does not mean a school district, whose impact fee
activity is governed by Section 53A-20-100.5.

[t9)] (10) "Private entity" means an entity with private ownership that provides
culinary water that is required to be used as a condition of development.

[(15)] (1) (a) "Project improvements" means site improvements and facilities that are:

(i) planned and designed to provide service for development resulting from a
development activity; and

(i1) necessary for the use and convenience of the occupants or users of development
resulting from a development activity.

(b) "Project improvements" does not mean system improvements.

[(HH] (12) "Proportionate share" means the cost of public facility improvements that
are roughly proportionate and reasonably related to the service demands and needs of any
development activity.

[(+2)] (13) "Public facilities" means only the following capital facilities that have a life
expectancy of ten or more years and are owned or operated by or on behalf of a local political
subdivision or private entity:

(a) water rights and water supply, treatment, and distribution facilities;

(b) wastewater collection and treatment facilities;

(c) storm water, drainage, and flood control facilities;

(d) municipal power facilities;

(e) roadway facilities;

(f) parks, recreation facilities, open space, and trails; and

(g) public safety facilities.

[(13)] (14) (a) "Public safety facility" means:

(i) abuilding constructed or leased to house police, fire, or other public safety entities;
or

(1) a fire suppression vehicle with a ladder reach of at least 75 feet, costing in excess of
$1,250,000, that is necessary for fire suppression in commercial areas with one or more

buildings at least five stories high.
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(b) "Public safety facility" does not mean a jail, prison, or other place of involuntary
incarceration.

[(HH] (15) (a) "Roadway facilities" means streets or roads that have been designated on
an officially adopted subdivision plat, roadway plan, or general plan of a political subdivision,
together with all necessary appurtenances.

(b) "Roadway facilities" includes associated improvements to federal or state roadways
only when the associated improvements:

(i) are necessitated by the new development; and

(i1) are not funded by the state or federal government.

(¢) "Roadway facilities" does not mean federal or state roadways.

[(57] (16) (a) "Service area" means a geographic area designated by a local political
subdivision on the basis of sound planning or engineering principles in which a defined set of
public facilities provide service within the area.

(b) "Service area" may include the entire local political subdivision.

(17) "Specified public agency" means:

(a) the state;

(b) a school district; or

(¢) a charter school.

[(6] (18) (a) "System improvements" means:

(i) existing public facilities that are designed to provide services to service areas within
the community at large; and

(i1) future public facilities identified in a capital facilities plan that are intended to
provide services to service areas within the community at large.

(b) "System improvements" does not mean project improvements.

Section 4. Section 11-36-201 is amended to read:

11-36-201. Impact fees -- Analysis -- Capital facilities plan -- Notice of plan --
Summary -- Exemptions.

(1) (a) Each local political subdivision and private entity shall comply with the
requirements of this chapter before establishing or modifying any impact fee.

(b) A local political subdivision may not:

(i) establish any new impact fees that are not authorized by this chapter; or
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(i1) impose or charge any other fees as a condition of development approval unless

those fees are a reasonable charge for the service provided.

(c) (1) _Each local political subdivision and private entity shall ensure that each impact

fee collected on or after May 12, 2009 complies with the provisions of this chapter, even if the

impact fee was imposed but not paid before May 12, 2009.

(i1) Subsection (1)(c)(i) does not apply to an impact fee that was paid before May 12,
2009.
[(B)] (d) Each local political subdivision shall ensure that the impact fees comply with

the requirements of this chapter.

(2) (a) Before imposing impact fees, each local political subdivision and private entity
shall, except as provided in Subsection (2)(f), prepare a capital facilities plan to determine the
public facilities required to serve development resulting from new development activity.

(b) (1) As used in this Subsection (2)(b):

(A) (I) "Affected entity" means each county, municipality, local district under Title

17B, Limited Purpose Local Government Entities - Local Districts, special service district
under Title 17D, Chapter 1, Special Service District Act, school district, interlocal cooperation
entity established under Chapter 13, Interlocal Cooperation Act, and specified public utility:
(Aa) whose services or facilities are likely to require expansion or significant
modification because of the facilities proposed in the proposed capital facilities plan; or
(Bb) that has filed with the local political subdivision or private entity a copy of the
general or long-range plan of the county, municipality, local district, special service district,

school district, interlocal cooperation entity, or specified public utility.
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(II) "Affected entity" does not include the local political subdivision or private entity
that is required under this Subsection (2) to provide notice.

(B) "Specified public utility" means an electrical corporation, gas corporation, or
telephone corporation, as those terms are defined in Section 54-2-1.

(i1) Before preparing or amending a capital facilities plan, each local political
subdivision and each private entity shall provide written notice, as provided in this Subsection
(2)(b), of its intent to prepare or amend a capital facilities plan.

(i11) Each notice under Subsection (2)(b)(ii) shall:

(A) indicate that the local political subdivision or private entity intends to prepare or
amend a capital facilities plan;

(B) describe or provide a map of the geographic area where the proposed capital
facilities will be located;

(C) be sent to:

(I) each county in whose unincorporated area and each municipality in whose
boundaries is located the land on which the proposed facilities will be located;

(II) each affected entity;

(IIT) the Automated Geographic Reference Center created in Section 63F-1-506;

(IV) the association of governments, established pursuant to an interlocal agreement
under Title 11, Chapter 13, Interlocal Cooperation Act, in which the facilities are proposed to
be located;

(V) the state planning coordinator appointed under Section 63J-4-202;

(VD) the registered agent of the Utah Home Builders Association;

(VID) the registered agent of the Utah Association of Realtors; and

(VIII) the registered agent of the Utah Chapter of the Associated General Contractors
of America; and

(D) with respect to the notice to an affected entity, invite the affected entity to provide
information for the local political subdivision or private entity to consider in the process of
preparing, adopting, and implementing or amending a capital facilities plan concerning:

(I) impacts that the facilities proposed in the capital facilities plan may have on the
affected entity; and

(II) facilities or uses of land that the affected entity is planning or considering that may
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conflict with the facilities proposed in the capital facilities plan.

(c) The plan shall identify:

(1) demands placed upon existing public facilities by new development activity; and

(i1) the proposed means by which the local political subdivision will meet those
demands.

(d) A municipality or county need not prepare a separate capital facilities plan if the
general plan required by Section 10-9a-401 or 17-27a-401, respectively, contains the elements
required by Subsection (2)(c).

(e) (1) If a local political subdivision chooses to prepare an independent capital
facilities plan rather than include a capital facilities element in the general plan, the local
political subdivision shall:

(A) before preparing or contracting to prepare or amending or contracting to amend the
independent capital facilities plan, send written notice:

(I to:

(Aa) the registered agent of the Utah Home Builders Association;

(Bb) the registered agent of the Utah Association of Realtors; and

(Cc) the registered agent of the Utah Chapter of the Associated General Contractors of
America;

(II) stating the local political subdivision's intent to prepare or amend a capital facilities
plan; and

(IIT) inviting each of the notice recipients to participate in the preparation of or
amendment to the capital facilities plan; and

(B) before adopting or amending the capital facilities plan:

(I) give public notice of the plan or amendment according to Subsection (2)(e)(ii)(A),
(B), or (C), as the case may be, at least 14 days before the date of the public hearing;

(I) make a copy of the plan or amendment, together with a summary designed to be
understood by a lay person, available to the public;

(IIT) place a copy of the plan or amendment and summary in each public library within
the local political subdivision; and

(IV) hold a public hearing to hear public comment on the plan or amendment.

(i1) With respect to the public notice required under Subsection (2)(e)(1)(B)(I):
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(A) each municipality shall comply with the notice and hearing requirements of, and,
except as provided in Subsection 11-36-401(4)(f), receive the protections of Sections
10-9a-205 and 10-9a-801 and Subsection 10-9a-502(2);

(B) each county shall comply with the notice and hearing requirements of, and, except
as provided in Subsection 11-36-401(4)(f), receive the protections of Sections 17-27a-205 and
17-27a-801 and Subsection 17-27a-502(2); and

(C) each local district, special service district, and private entity shall comply with the
notice and hearing requirements of, and receive the protections of, Section 17B-1-111.

(ii1)) Nothing contained in this Subsection (2)(e) or in the subsections referenced in
Subsections (2)(e)(ii)(A) and (B) may be construed to require involvement by a planning
commission in the capital facilities planning process.

(f) (i) A local political subdivision with a population or serving a population of less
than 5,000 as of the last federal census need not comply with the capital facilities plan
requirements of this part, but shall ensure that:

(A) the impact fees that the local political subdivision imposes are based upon a
reasonable plan; and

(B) each applicable notice required by this chapter is given.

(i) Subsection (2)(f)(i) does not apply to private entities.

(3) In preparing the plan, each local political subdivision shall generally consider all

revenue sources, including impact fees and anticipated dedication of system improvements, to

finance the impacts on system improvements.

(4) A local political subdivision or private entity may only impose impact fees on
development activities when its plan for financing system improvements establishes that
impact fees are necessary to achieve an equitable allocation to the costs borne in the past and to
be borne in the future, in comparison to the benefits already received and yet to be received.

(5) (a) Subject to the notice requirement of Subsection (5)(b), each local political
subdivision and private entity intending to impose an impact fee shall prepare a written analysis
of each impact fee that:

(1) identifies the anticipated impact on or consumption of any existing capacity of a

public facility by the anticipated development activity;

[t9] (i1) identifies the anticipated impact on system improvements required by the
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anticipated development activity to maintain the established level of service for each public

facility;

[t1D] (ii1) demonstrates how those anticipated impacts [onrsystemtmprovements] are
reasonably related to the anticipated development activity;

[t1)] (iv) estimates the proportionate share of:

(A) the costs for existing capacity that will be recouped; and

(B) the costs of impacts on system improvements that are reasonably related to the new
development activity; and

(iv) based upon those factors and the requirements of this chapter, identifies how the
impact fee was calculated.

(b) Before preparing or contracting to prepare the written analysis required under
Subsection (5)(a), each local political subdivision or private entity shall provide:

(i) public notice; and

(i1) written notice:

(A) to:

(I) the registered agent of the Utah Home Builders Association;

(ID) the registered agent of the Utah Association of Realtors; and

(IIT) the registered agent of the Utah Chapter of the Associated General Contractors of
America;

(B) indicating the local political subdivision or private entity's intent to prepare or
contract to prepare a written analysis of an impact fee; and

(C) inviting each notice recipient to participate in the preparation of the written
analysis.

(c) In analyzing whether or not the proportionate share of the costs of public facilities
are reasonably related to the new development activity, the local political subdivision or private
entity, as the case may be, shall identify, if applicable:

(1) the cost of each existing public [factlities] facility that has excess capacity to serve

the anticipated development resulting from the new development activity;

(i1) the cost of system improvements for each public facility;

[tD)] (iii) other than impact fees, the manner of financing [extsting] each public

[faetities] facility, such as user charges, special assessments, bonded indebtedness, general
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taxes, or federal grants;

[6iD)] (iv) the relative extent to which [thenewly-devetopedpropertiesand-other
properttes-have-atreadycontributed-to-the-costof| development activity will contribute to

financing the excess capacity of and system improvements for each existing public [factlittes]

facility, by such means as user charges, special assessments, or payment from the proceeds of

general taxes;

[tr¥)] (v) the relative extent to which [therewlydeveloped properttes-and-other

properties| development activity will contribute to the cost of existing public facilities and

system improvements in the future;

[tv)] (vi) the extent to which the [mrewly-developedproperttes-are] development activity
is entitled to a credit against impact fees because the [tocat-political-subdtvistorrorprrvate

otherwise;toprovidecommonfacthties] development activity will dedicate system

improvements or public facilities that will offset the demand for system improvements, inside

or outside the proposed development[;thathave-beenprovidedby thetocalpotitical

[tvD)] (vii) extraordinary costs, if any, in servicing the newly developed properties; and

[tvit)] (viil) the time-price differential inherent in fair comparisons of amounts paid at
different times.

(d) Each local political subdivision and private entity that prepares a written analysis
under this Subsection (5) on or after July 1, 2000 shall also prepare a summary of the written
analysis, designed to be understood by a lay person.

(6) Each local political subdivision that adopts an impact fee enactment under Section
11-36-202 on or after July 1, 2000 shall, at least 14 days before adopting the enactment, submit
a copy of the written analysis required by Subsection (5)(a) and a copy of the summary
required by Subsection (5)(d) to:

(a) each public library within the local political subdivision;

(b) the registered agent of the Utah Home Builders Association;

(c) the registered agent of the Utah Association of Realtors; and

(d) the registered agent of the Utah Chapter of the Associated General Contractors of
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America.

(7) Nothing in this chapter may be construed to repeal or otherwise eliminate any
impact fee in effect on the effective date of this chapter that is pledged as a source of revenues
to pay bonded indebtedness that was incurred before the effective date of this chapter.

Section 5. Section 11-36-202 is amended to read:

11-36-202. Impact fees -- Enactment -- Required provisions -- Effective date.

(1) (a) Each local political subdivision and private entity wishing to impose impact fees
shall pass an impact fee enactment.

(b) The impact fee imposed by that enactment may not exceed the highest fee justified
by the impact fee analysis performed pursuant to Section 11-36-201.

(c) In calculating the impact fee, a local political subdivision or private entity may
include:

(i) the construction contract price;

(i1) the cost of acquiring land, improvements, materials, and fixtures;

(iii) the cost for planning, surveying, and engineering fees for services provided for and
directly related to the construction of the system improvements; and

(iv) debt service charges, if the political subdivision might use impact fees as a revenue
stream to pay the principal and interest on bonds, notes, or other obligations issued to finance
the costs of the system improvements.

(d) In calculating an impact fee, a local political subdivision may not include an
expense for overhead unless the expense is calculated pursuant to a methodology that is
consistent with:

(i) generally accepted cost accounting practices; and

(i1) the methodological standards set forth by the federal Office of Management and
Budget for federal grant reimbursement.

(e) In calculating an impact fee, each local political subdivision shall base amounts
calculated under Subsection (1)(c) on realistic estimates, and the assumptions underlying those
estimates shall be disclosed in the impact fee analysis.

(f) Each local political subdivision and private entity that intends to enact an impact fee
enactment shall:

(i) atleast 14 days before the date of the public hearing:
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(A) make a copy of the impact fee enactment available to the public; and

(B) mail a written copy of the impact fee enactment to:

() the registered agent of the Utah Home Builders Association;

(II) the registered agent of the Utah Association of Realtors; and

(IIT) the registered agent of the Utah Chapter of the Associated General Contractors of
America; and

(i1) (A) for a municipality, comply with the notice and hearing requirements of, and,
except as provided in Subsection 11-36-401(4)(f), receive the protections of Sections
10-9a-205 and 10-9a-801;

(B) for a county, comply with the notice and hearing requirements of, and, except as
provided in Subsection 11-36-401(4)(f), receive the protections of Sections 17-27a-205 and
17-27a-801; and

(C) for a local district or special service district, comply with the notice and hearing
requirements of, and receive the protections of, Section 17B-1-111.

(g) Nothing contained in Subsection (1)(f) may be construed to require involvement by
a planning commission in the impact fee enactment process.

(2) The local political subdivision or private entity shall ensure that the impact fee
enactment:

(a) contains:

(i) a provision establishing one or more service areas within which the local political
subdivision or private entity calculates and imposes impact fees for various land use categories;

(i1) (A) a schedule of impact fees for each type of development activity that specifies
the amount of the impact fee to be imposed for each type of system improvement; or

(B) the formula that the local political subdivision or private entity, as the case may be,
will use to calculate each impact fee;

(iii) a provision authorizing the local political subdivision or private entity, as the case
may be, to adjust the standard impact fee at the time the fee is charged to:

(A) respond to:

(D unusual circumstances in specific cases; [and] or

(I _a request for a prompt and individualized impact fee review for the development

activity of the state or a school district or charter school: and
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(B) ensure that the impact fees are imposed fairly; and

(iv) a provision governing calculation of the amount of the impact fee to be imposed on
a particular development that permits adjustment of the amount of the fee based upon studies
and data submitted by the developer; and

(b) allows a developer to receive a credit against or proportionate reimbursement of an
impact fee if:

(i) the developer [tstTequt
devetopmentactivityapproval,to]:

(A) [dedteate] dedicates land for a system improvement;

(B) [tmprove] builds and dedicates some or all of a system improvement; or

(C) [providenewconstruction] dedicates a public facility that the local political

subdivision or private entity and the developer agree will reduce the need for a system

improvement[;].

(3) (a) A local political subdivision or private entity may include a provision in an
impact fee enactment that:

(1) provides an impact fee exemption for:

(A) development activity attributable to:

[ta—exempts] (1) low income housing [and];

(ID the state;
(I a school district; or

(IV) a charter school; or

(B) other development [actrvities] activity with a broad public [purposesfrommpact
fees| purpose: and

(i1) establishes one or more sources of funds other than impact fees to pay for that

development activity[3]
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(b) An impact fee enactment that provides an impact fee exemption for development

activity attributable to a school district or charter school shall allow either a school district or a

charter school to qualify for the exemption on the same basis.

[fe—attews] (4) A local political subdivision or private entity shall include a provision

in an impact fee enactment that requires a credit against impact fees for any dedication of land

for, improvement to, or new construction of, any system improvements provided by the

developer if the facilities:

(6 dentifiedoimtl tatfacifities-pram—and]

developmentactivity:]

(a) are system improvements; or

(b) (1) are dedicated to the public; and

(i1) offset the need for an identified system improvement.

(] (5) [ExceptasprovidedimSubsectron3)th);the] A local political subdivision

may not impose an impact fee to:

(a) cure deficiencies in a public [facthttes] facility serving existing development[-]; or
(b) raise the established level of service of a public facility serving existing

development.
(5) Notwithstanding the requirements and prohibitions of this chapter, a local political

subdivision may impose and assess an impact fee for environmental mitigation when:

(a) the local political subdivision has formally agreed to fund a Habitat Conservation
Plan to resolve conflicts with the Endangered Species Act of 1973, 16 U.S.C. Sec 1531, et seq.
or other state or federal environmental law or regulation;

(b) the impact fee bears a reasonable relationship to the environmental mitigation
required by the Habitat Conservation Plan; and

(c) the legislative body of the local political subdivision adopts an ordinance or
resolution:

(i) declaring that an impact fee is required to finance the Habitat Conservation Plan;

(i1) establishing periodic sunset dates for the impact fee; and

(iii) requiring the legislative body to:

(A) review the impact fee on those sunset dates;
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(B) determine whether or not the impact fee is still required to finance the Habitat
Conservation Plan; and
(C) affirmatively reauthorize the impact fee if the legislative body finds that the impact

fee must remain in effect.

[€P] (6) (a) Notwithstanding any other provision of this chapter:

[ta)] (1) a municipality imposing impact fees to fund fire trucks as of the effective date
of this act may impose impact fees for fire trucks until July 1, 1997; [and]

[tby] (i) an impact fee to pay for a public safety facility that is a fire suppression
vehicle may not be imposed with respect to land that has a zoning designation other than
commercial[:];

(ii1) an impact fee may not be imposed on a school district or charter school for a park,

recreation facility, open space, or trail;

(iv) an impact fee may not be imposed on development activity that consists of the

construction of a school, whether by a school district or a charter school, if:

(A) the school is intended to replace another school, whether on the same or a different

parcel;
(B) the new school creates no greater demand or need for public facilities than the

school being replaced; and

(C) the new school and the school being replaced are both within:

(I) the boundary of the local political subdivision; or

(ID) the jurisdiction of the private entity; and

(v) an impact fee may not be imposed on a school district or charter school unless:

(A) the development resulting from the school district or charter school's development

activity directly results in a need for additional system improvements for which the impact fee

is imposed; and

(B) the impact fee is calculated to cover only the school district or charter school's

proportionate share of the cost of those additional system improvements.

(b) If the imposition of an impact fee on a new school is not prohibited under

Subsection (6)(a)(iv) because the new school creates a greater demand or need for public
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863  facilities than the school being replaced, the impact fee may be based only on the demand or

864  need that the new school creates for public facilities that exceeds the demand or need that the

865 school being replaced creates for those public facilities.

866 [€8)] (7) Notwithstanding any other provision of this chapter, a local political
867  subdivision may impose and collect impact fees on behalf of a school district if authorized by
868  Section 53A-20-100.5.

869 [t9] (8) An impact fee enactment may not take effect until 90 days after it is enacted.
870 Section 6. Section 11-36-401.5 is enacted to read:

871 11-36-401.5. Mediation.

872 (1) In addition to the methods of challenging an impact fee under Section 11-36-401. a

873 specified public agency may require a local political subdivision or private entity to participate

874  in mediation of any applicable fee.

875 (2) To require mediation, the specified public agency shall submit a written request for

876  mediation to the local political subdivision or private entity.

877 (3) The specified public agency may submit a request for mediation under this section

878 at any time, but no later than 30 days after the impact fee is paid.

879 (4) Upon the submission of a request for mediation under this section, the local

880  political subdivision or private entity shall:

881 (a) cooperate with the specified public agency in the selection of a mediator; and
882 (b) participate in the mediation process.

883 Section 7. Section 17-27a-103 is amended to read:

884 17-27a-103. Definitions.

885 As used in this chapter:

886 (1) "Affected entity" means a county, municipality, local district, special service

887  district under Title 17D, Chapter 1, Special Service District Act, school district, interlocal

888  cooperation entity established under Title 11, Chapter 13, Interlocal Cooperation Act, specified
889  property owner, property owners association, public utility, or the Utah Department of

890  Transportation, if:

891 (a) the entity's services or facilities are likely to require expansion or significant

892  modification because of an intended use of land;

893 (b) the entity has filed with the county a copy of the entity's general or long-range plan;
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or

(c) the entity has filed with the county a request for notice during the same calendar
year and before the county provides notice to an affected entity in compliance with a
requirement imposed under this chapter.

(2) "Appeal authority" means the person, board, commission, agency, or other body
designated by ordinance to decide an appeal of a decision of a land use application or a
variance.

(3) "Billboard" means a freestanding ground sign located on industrial, commercial, or
residential property if the sign is designed or intended to direct attention to a business, product,
or service that is not sold, offered, or existing on the property where the sign is located.

(4) "Charter school" includes:

(a) an operating charter school;

(b) a charter school applicant that has its application approved by a chartering entity in
accordance with Title 53A, Chapter 1a, Part 5, The Utah Charter Schools Act; and

(c) an entity who is working on behalf of a charter school or approved charter applicant
to develop or construct a charter school building.

(5) "Chief executive officer" means the person or body that exercises the executive
powers of the county.

(6) "Conditional use" means a land use that, because of its unique characteristics or
potential impact on the county, surrounding neighbors, or adjacent land uses, may not be
compatible in some areas or may be compatible only if certain conditions are required that
mitigate or eliminate the detrimental impacts.

(7) "Constitutional taking" means a governmental action that results in a taking of
private property so that compensation to the owner of the property is required by the:

(a) Fifth or Fourteenth Amendment of the Constitution of the United States; or

(b) Utah Constitution Article I, Section 22.

(8) "Culinary water authority" means the department, agency, or public entity with
responsibility to review and approve the feasibility of the culinary water system and sources for
the subject property.

(9) "Development activity" means:

(a) any construction or expansion of a building, structure, or use that creates additional
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demand and need for public facilities;

(b) any change in use of a building or structure that creates additional demand and need
for public facilities; or

(c) any change in the use of land that creates additional demand and need for public
facilities.

(10) (a) "Disability" means a physical or mental impairment that substantially limits
one or more of a person's major life activities, including a person having a record of such an
impairment or being regarded as having such an impairment.

(b) "Disability" does not include current illegal use of, or addiction to, any federally
controlled substance, as defined in Section 102 of the Controlled Substances Act, 21 U.S.C.
802.

(11) "Educational facility":

(a) means:

(1) a school district's building at which pupils assemble to receive instruction in a

program for any combination of grades from preschool through grade 12, including

kindergarten and a program for children with disabilities;

(i1) a structure or facility:

(A) located on the same property as a building described in Subsection (11)(a)(i); and

(B) used in support of the use of that building; and

1i1) a building to provide office and related space to a school district's administrative

personnel; and
(b) does not include land or a structure, including land or a structure for inventory

storage, equipment storage, food processing or preparing, vehicle storage or maintenance, or
other use in support of providing instruction to pupils, that is:

(1) _not located on the same property as a building described in Subsection (11)(a)();

and

(i1) used in support of the purposes of a building described in Subsection (11)(a)(1).

[(+H] (12) "Elderly person" means a person who is 60 years old or older, who desires
or needs to live with other elderly persons in a group setting, but who is capable of living
independently.

[(+2)] (13) "Fire authority" means the department, agency, or public entity with
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responsibility to review and approve the feasibility of fire protection and suppression services
for the subject property.

[(133] (14) "Flood plain" means land that:

(a) is within the 100-year flood plain designated by the Federal Emergency
Management Agency; or

(b) has not been studied or designated by the Federal Emergency Management Agency
but presents a likelihood of experiencing chronic flooding or a catastrophic flood event because
the land has characteristics that are similar to those of a 100-year flood plain designated by the
Federal Emergency Management Agency.

[(HH] (15) "Gas corporation” has the same meaning as defined in Section 54-2-1.

[(15)] (16) "General plan" means a document that a county adopts that sets forth
general guidelines for proposed future development of the unincorporated land within the
county.

[(+6)] (17) "Geologic hazard" means:

(a) a surface fault rupture;

(b) shallow groundwater;

(c) liquefaction;

(d) alandslide;

(e) adebris flow;

(f) unstable soil;

(g) arock fall; or

(h) any other geologic condition that presents a risk:

(1) to life;

(i1) of substantial loss of real property; or

(1i1) of substantial damage to real property.

[(+7] (18) "ldentical plans" means building plans submitted to a county that are
substantially identical building plans that were previously submitted to and reviewed and
approved by the county and describe a building that is:

(a) located on land zoned the same as the land on which the building described in the
previously approved plans is located; and

(b) subject to the same geological and meteorological conditions and the same law as
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987  the building described in the previously approved plans.
988 (8] (19) "Improvement assurance" means a surety bond, letter of credit, cash, or

989  other security:

990 (a) to guaranty the proper completion of an improvement;

991 (b) that is required as a condition precedent to:

992 (i) recording a subdivision plat; or

993 (i1) beginning development activity; and

994 (c) that is offered to a land use authority to induce the land use authority, before actual

995  construction of required improvements, to:

996 (i) consent to the recording of a subdivision plat; or
997 (1) issue a permit for development activity.
998 [(199] (20) "Improvement assurance warranty" means a promise that the materials and

999  workmanship of improvements:

1000 (a) comport with standards that the county has officially adopted; and
1001 (b) will not fail in any material respect within a warranty period.
1002 [€267] (21) "Interstate pipeline company" means a person or entity engaged in natural

1003 gas transportation subject to the jurisdiction of the Federal Energy Regulatory Commission
1004  under the Natural Gas Act, 15 U.S.C. Sec. 717 et seq.

1005 [€2D)] (22) "Intrastate pipeline company" means a person or entity engaged in natural
1006  gas transportation that is not subject to the jurisdiction of the Federal Energy Regulatory

1007  Commission under the Natural Gas Act, 15 U.S.C. Sec. 717 et seq.

1008 [€22)] (23) "Land use application" means an application required by a county's land use
1009  ordinance.

1010 [€237] (24) "Land use authority" means a person, board, commission, agency, or other
1011  body designated by the local legislative body to act upon a land use application.

1012 [€24)] (25) "Land use ordinance" means a planning, zoning, development, or

1013 subdivision ordinance of the county, but does not include the general plan.

1014 [€257] (26) "Land use permit" means a permit issued by a land use authority.
1015 [€26)] (27) "Legislative body" means the county legislative body, or for a county that

1016  has adopted an alternative form of government, the body exercising legislative powers.
1017 [(275] (28) "Local district" means any entity under Title 17B, Limited Purpose Local
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Government Entities - Local Districts, and any other governmental or quasi-governmental
entity that is not a county, municipality, school district, or unit of the state.

[€28)] (29) "Lot line adjustment" means the relocation of the property boundary line in
a subdivision between two adjoining lots with the consent of the owners of record.

[(299] (30) "Moderate income housing" means housing occupied or reserved for
occupancy by households with a gross household income equal to or less than 80% of the
median gross income for households of the same size in the county in which the housing is
located.

[(36)] (31) "Nominal fee" means a fee that reasonably reimburses a county only for
time spent and expenses incurred in:

(a) verifying that building plans are identical plans; and

(b) reviewing and approving those minor aspects of identical plans that differ from the
previously reviewed and approved building plans.

[(3D] (32) "Noncomplying structure" means a structure that:

(a) legally existed before its current land use designation; and

(b) because of one or more subsequent land use ordinance changes, does not conform
to the setback, height restrictions, or other regulations, excluding those regulations that govern
the use of land.

[(32)] (33) "Nonconforming use" means a use of land that:

(a) legally existed before its current land use designation;

(b) has been maintained continuously since the time the land use ordinance regulation
governing the land changed; and

(c) because of one or more subsequent land use ordinance changes, does not conform
to the regulations that now govern the use of the land.

[(33)] (34) "Official map" means a map drawn by county authorities and recorded in
the county recorder's office that:

(a) shows actual and proposed rights-of-way, centerline alignments, and setbacks for
highways and other transportation facilities;

(b) provides a basis for restricting development in designated rights-of-way or between
designated setbacks to allow the government authorities time to purchase or otherwise reserve

the land; and
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(c) has been adopted as an element of the county's general plan.

[(34)] (35) "Person" means an individual, corporation, partnership, organization,
association, trust, governmental agency, or any other legal entity.

[357] (36) "Plan for moderate income housing" means a written document adopted by
a county legislative body that includes:

(a) an estimate of the existing supply of moderate income housing located within the
county;

(b) an estimate of the need for moderate income housing in the county for the next five
years as revised biennially;

(c) asurvey of total residential land use;

(d) an evaluation of how existing land uses and zones affect opportunities for moderate
income housing; and

(e) a description of the county's program to encourage an adequate supply of moderate
income housing.

[367] (37) "Plat" means a map or other graphical representation of lands being laid out
and prepared in accordance with Section 17-27a-603, 17-23-17, or 57-8-13.

[(375] (38) "Potential geologic hazard area" means an area that:

(a) is designated by a Utah Geological Survey map, county geologist map, or other
relevant map or report as needing further study to determine the area's potential for geologic
hazard; or

(b) has not been studied by the Utah Geological Survey or a county geologist but
presents the potential of geologic hazard because the area has characteristics similar to those of
a designated geologic hazard area.

[(38)] (39) "Public hearing" means a hearing at which members of the public are
provided a reasonable opportunity to comment on the subject of the hearing.

[(399] (40) "Public meeting" means a meeting that is required to be open to the public
under Title 52, Chapter 4, Open and Public Meetings Act.

[(40)] (41) "Receiving zone" means an unincorporated area of a county that the
county's land use authority designates as an area in which an owner of land may receive
transferrable development rights.

[(4D] (42) "Record of survey map" means a map of a survey of land prepared in
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accordance with Section 17-23-17.

[t42)] (43) "Residential facility for elderly persons" means a single-family or
multiple-family dwelling unit that meets the requirements of Section 17-27a-515, but does not
include a health care facility as defined by Section 26-21-2.

[(43)] (44) "Residential facility for persons with a disability" means a residence:

(a) in which more than one person with a disability resides; and

(b) (1) is licensed or certified by the Department of Human Services under Title 62A,
Chapter 2, Licensure of Programs and Facilities; or

(1) 1s licensed or certified by the Department of Health under Title 26, Chapter 21,
Health Care Facility Licensing and Inspection Act.

[t44)] (45) "Sanitary sewer authority" means the department, agency, or public entity
with responsibility to review and approve the feasibility of sanitary sewer services or onsite
wastewater systems.

[(45)] (46) "Sending zone" means an unincorporated area of a county that the county's
land use authority designates as an area from which an owner of land may transfer transferrable
development rights to an owner of land in a receiving zone.

[(46)] (47) "Specified public utility" means an electrical corporation, gas corporation,
or telephone corporation, as those terms are defined in Section 54-2-1.

[(475] (48) "Street" means a public right-of-way, including a highway, avenue,
boulevard, parkway, road, lane, walk, alley, viaduct, subway, tunnel, bridge, public easement,
or other way.

[(48)] (49) (a) "Subdivision" means any land that is divided, resubdivided or proposed
to be divided into two or more lots, parcels, sites, units, plots, or other division of land for the
purpose, whether immediate or future, for offer, sale, lease, or development either on the
installment plan or upon any and all other plans, terms, and conditions.

(b) "Subdivision" includes:

(i) the division or development of land whether by deed, metes and bounds description,
devise and testacy, map, plat, or other recorded instrument; and

(i1) except as provided in Subsection [(48}] (49)(c), divisions of land for residential and
nonresidential uses, including land used or to be used for commercial, agricultural, and

industrial purposes.
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(c) "Subdivision" does not include:

(i) abona fide division or partition of agricultural land for agricultural purposes;

(i) arecorded agreement between owners of adjoining properties adjusting their
mutual boundary if:

(A) no new lot is created; and

(B) the adjustment does not violate applicable land use ordinances;

(ii1) a recorded document, executed by the owner of record:

(A) revising the legal description of more than one contiguous unsubdivided parcel of
property into one legal description encompassing all such parcels of property; or

(B) joining a subdivided parcel of property to another parcel of property that has not
been subdivided, if the joinder does not violate applicable land use ordinances;

(iv) a bona fide division or partition of land in a county other than a first class county
for the purpose of siting, on one or more of the resulting separate parcels:

(A) an unmanned facility appurtenant to a pipeline owned or operated by a gas
corporation, interstate pipeline company, or intrastate pipeline company; or

(B) an unmanned telecommunications, microwave, fiber optic, electrical, or other
utility service regeneration, transformation, retransmission, or amplification facility; or

(v) arecorded agreement between owners of adjoining subdivided properties adjusting
their mutual boundary if:

(A) no new dwelling lot or housing unit will result from the adjustment; and

(B) the adjustment will not violate any applicable land use ordinance.

(d) The joining of a subdivided parcel of property to another parcel of property that has
not been subdivided does not constitute a subdivision under this Subsection [(48)] (49) as to
the unsubdivided parcel of property or subject the unsubdivided parcel to the county's
subdivision ordinance.

[(499] (50) "Township" means a contiguous, geographically defined portion of the
unincorporated area of a county, established under this part or reconstituted or reinstated under
Section 17-27a-306, with planning and zoning functions as exercised through the township
planning commission, as provided in this chapter, but with no legal or political identity
separate from the county and no taxing authority, except that "township" means a former

township under Laws of Utah 1996, Chapter 308, where the context so indicates.
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[50)] (51) "Transferrable development right" means the entitlement to develop land
within a sending zone that would vest according to the county's existing land use ordinances on
the date that a completed land use application is filed seeking the approval of development
activity on the land.

[t5D] (52) "Unincorporated" means the area outside of the incorporated area of a
municipality.

[t52)] (53) "Zoning map" means a map, adopted as part of a land use ordinance, that
depicts land use zones, overlays, or districts.

Section 8. Section 17-27a-305 is amended to read:

17-27a-305. Other entities required to conform to county's land use ordinances --
Exceptions -- School districts and charter schools.

(1) (a) Each county, municipality, school district, charter school, local district, special
service district, and political subdivision of the state shall conform to any applicable land use
ordinance of any county when installing, constructing, operating, or otherwise using any area,
land, or building situated within the unincorporated portion of the county.

(b) In addition to any other remedies provided by law, when a county's land use
ordinance is violated or about to be violated by another political subdivision, that county may
institute an injunction, mandamus, abatement, or other appropriate action or proceeding to
prevent, enjoin, abate, or remove the improper installation, improvement, or use.

(2) (a) Notwithstanding Subsection (1), a public transit district under Title 17B,
Chapter 2a, Part 8, Public Transit District Act, is not required to conform to any applicable
land use ordinance of a county of the first class when constructing a:

(i) rail fixed guideway public transit facility that extends across two or more counties;
or

(i1) structure that serves a rail fixed guideway public transit facility that extends across
two or more counties, including:

(A) platforms;

(B) passenger terminals or stations;

(C) park and ride facilities;

(D) maintenance facilities;

(E) all related utility lines, roadways, and other facilities serving the public transit
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facility; or

(F) other auxiliary facilities.

(b) The exemption from county land use ordinances under this Subsection (2) does not
extend to any property not necessary for the construction or operation of a rail fixed guideway
public transit facility.

(c) A county of the first class may not, through an agreement under Title 11, Chapter 3,
Interlocal Cooperation Act, require a public transit district under Title 17B, Chapter 2a, Part 8,
Public Transit District Act, to obtain approval from the county prior to constructing a:

(1) rail fixed guideway public transit facility that extends across two or more counties;
or

(i1) structure that serves a rail fixed guideway public transit facility that extends across
two or more counties, including:

(A) platforms;

(B) passenger terminals or stations;

(C) park and ride facilities;

(D) maintenance facilities;

(E) all related utility lines, roadways, and other facilities serving the public transit
facility; or

(F) other auxiliary facilities.

(3) (a) Except as provided in Subsection (4), a school district or charter school is
subject to a county's land use ordinances.

(b) (i) Notwithstanding Subsection (4), a county may:

(A) subject a charter school to standards within each zone pertaining to setback, height,
bulk and massing regulations, off-site parking, curb cut, traffic circulation, and construction
staging; and

(B) impose regulations upon the location of a project that are necessary to avoid
unreasonable risks to health or safety, as provided in Subsection (4)(f).

(i) The standards to which a county may subject a charter school under Subsection
(3)(b)(1) shall be objective standards only and may not be subjective.

(iii)) Except as provided in Subsection (8)(d), the only basis upon which a county may

deny or withhold approval of a charter school's land use application is the charter school's

-390 -



2nd Sub. (Gray) H.B. 259 03-12-09 9:18 AM

1204  failure to comply with a standard imposed under Subsection (3)(b)(1).

1205 (iv) Nothing in Subsection (3)(b)(iii) may be construed to relieve a charter school of an
1206  obligation to comply with a requirement of an applicable building or safety code to which it is
1207  otherwise obligated to comply.

1208 (4) A county may not:

1209 (a) impose requirements for landscaping, fencing, aesthetic considerations,

1210  construction methods or materials, additional building inspections, county building codes,
1211  building use for educational purposes, or the placement or use of temporary classroom facilities
1212 on school property;

1213 (b) except as otherwise provided in this section, require a school district or charter
1214 school to participate in the cost of any roadway or sidewalk, or a study on the impact of a

1215  school on a roadway or sidewalk, that is not reasonably necessary for the safety of school

1216  children and not located on or contiguous to school property, unless the roadway or sidewalk is
1217  required to connect an otherwise isolated school site to an existing roadway;

1218 (c) require a district or charter school to pay fees not authorized by this section;

1219 (d) provide for inspection of school construction or assess a fee or other charges for
1220  inspection, unless the school district or charter school is unable to provide for inspection by an
1221  inspector, other than the project architect or contractor, who is qualified under criteria

1222 established by the state superintendent;

1223 (e) require a school district or charter school to pay any impact fee for an improvement
1224 project unless the impact fee is imposed as provided in Title 11, Chapter 36, Impact Fees Act;
1225 or

1226 (f) impose regulations upon the location of [aproject] an educational facility except as

1227  necessary to avoid unreasonable risks to health or safety.

1228 (5) Subject to Section 53A-20-108, a school district or charter school shall coordinate
1229  the siting of a new school with the county in which the school is to be located, to:

1230 (a) avoid or mitigate existing and potential traffic hazards, including consideration of

1231  the impacts between the new school and future highways; and

1232 (b) maximize school, student, and site safety.
1233 (6) Notwithstanding Subsection (4)(d), a county may, at its discretion:
1234 (a) provide a walk-through of school construction at no cost and at a time convenient to
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1235  the district or charter school; and

1236 (b) provide recommendations based upon the walk-through.

1237 (7) (a) Notwithstanding Subsection (4)(d), a school district or charter school shall use:
1238 (i) a county building inspector;

1239 (i1) (A) for a school district, a school district building inspector from that school

1240  district; or
1241 (B) for a charter school, a school district building inspector from the school district in

1242  which the charter school is located; or

1243 (ii1) an independent, certified building inspector who is:

1244 (A) not an employee of the contractor;

1245 (B) approved by:

1246 (I) a county building inspector; or

1247 (II) (Aa) for a school district, a school district building inspector from that school

1248  district; or
1249 (Bb) for a charter school, a school district building inspector from the school district in
1250  which the charter school is located; and

1251 (C) licensed to perform the inspection that the inspector is requested to perform.
1252 (b) The approval under Subsection (7)(a)(iii)(B) may not be unreasonably withheld.
1253 (c) If a school district or charter school uses a school district or independent building

1254 inspector under Subsection (7)(a)(ii) or (iii), the school district or charter school shall submit to
1255  the state superintendent of public instruction and county building official, on a monthly basis
1256  during construction of the school building, a copy of each inspection certificate regarding the
1257  school building.

1258 (8) (a) A charter school shall be considered a permitted use in all zoning districts
1259  within a county.

1260 (b) Each land use application for any approval required for a charter school, including
1261  an application for a building permit, shall be processed on a first priority basis.

1262 (c) Parking requirements for a charter school may not exceed the minimum parking
1263  requirements for schools or other institutional public uses throughout the county.

1264 (d) If a county has designated zones for a sexually oriented business, or a business

1265  which sells alcohol, a charter school may be prohibited from a location which would otherwise
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defeat the purpose for the zone unless the charter school provides a waiver.

(e) 1) A school district or a charter school may seek a certificate authorizing permanent
occupancy of a school building from:

(A) the state superintendent of public instruction, as provided in Subsection
53A-20-104(3), if the school district or charter school used an independent building inspector
for inspection of the school building; or

(B) a county official with authority to issue the certificate, if the school district or
charter school used a county building inspector for inspection of the school building.

(i1) A school district may issue its own certificate authorizing permanent occupancy of
a school building if it used its own building inspector for inspection of the school building,
subject to the notification requirement of Subsection 53A-20-104(3)(a)(ii).

(iii) A charter school may seek a certificate authorizing permanent occupancy of a
school building from a school district official with authority to issue the certificate, if the
charter school used a school district building inspector for inspection of the school building.

(iv) A certificate authorizing permanent occupancy issued by the state superintendent
of public instruction under Subsection 53A-20-104(3) or a school district official with authority
to issue the certificate shall be considered to satisfy any county requirement for an inspection or
a certificate of occupancy.

Section 9. Coordinating H.B. 259 with S.B. 84, Impact Fees Revisions --
Technically superseding and merging amendments..

If this H.B. 259 and S.B. 84, Impact Fees Revisions, both pass, it is the intent of the

Legislature that:

(1) this coordination clause supersede the coordination clause in S.B. 84 relating to
Subsection 11-36-202(6): and
(2) the Office of Legislative Research and General Counsel, in preparing the Utah

Code database for publication, modify Subsection 11-36-202(6) to read:

"[tA] (6) (a) Notwithstanding any other provision of this chapter:

(1) an impact fee to pay for a public safety facility that is a fire suppression vehicle

may not be imposed [w1
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commerctal:] on residential components of development;

(i1) an impact fee may not be imposed on a school district or charter school for a park,

recreation facility, open space, or trail;

(ii1) an impact fee may not be imposed on development activity that consists of the

construction of a school, whether by a school district or a charter school, if:

(A) the school is intended to replace another school, whether on the same or a different

parcel;
(B) the new school creates no greater demand or need for public facilities than the

school being replaced; and

(C)_the new school and the school being replaced are both within:

(I) _the boundary of the local political subdivision; or

(ID the jurisdiction of the private entity; and

(iv) an impact fee may not be imposed on a school district or charter school unless:

(A) the development resulting from the school district or charter school's development

activity directly results in a need for additional system improvements for which the impact fee

1s imposed; and

(B) the impact fee is calculated to cover only the school district or charter school's

proportionate share of the cost of those additional system improvements.

(b) If the imposition of an impact fee on a new school is not prohibited under

Subsection (6)(a)(iii) because the new school creates a greater demand or need for public

facilities than the school being replaced, the impact fee may be based only on the demand or

need that the new school creates for public facilities that exceeds the demand or need that the

school being replaced creates for those public facilities.".
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